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The global drug control system? functions as a basis
for the drug laws of almost every country around
the world. It serves a dual purpose: to ensure the
availability and accessibility of controlled substanc-
es for medical and scientific purposes, while re-
stricting other forms of drug use (such as recrea-
tional use).? In Africa and elsewhere, provisions in
national drug laws mainly focus on the latter, while
neglecting the former. Regional and internation-
al policy documents® have attempted to address
this discrepancy in recent years, calling for im-
proved and more balanced measures in line with
international human rights obligations,* especially
with regard to the right to health as upheld con-
stitutionally by all member states of the Economic
Community of West African States (ECOWAS).

Drug law reform, however, has been slow to take
place. To assist governments in bringing their drug
laws in line with public health evidence, human
rights and the objectives of the drug conventions
to protect the health and welfare of humankind,
in 2018, the West African Commission on Drugs
(WACD) published a ground-breaking ‘Model Drug
Law for West Africa: A tool for policymakers’ to
assist West African policymakers in (re)formulating
national drug laws. The Model Drug Law was a fol-
low-up to the Commission’s 2014 publication ‘Not
Just in Transit: Drugs, the State and Society in West
Africa’. The Model Drug Law contains the four key
parts of a drug law (general provisions, penal pro-
visions, authorised activities, and schedules and
annexes), each of which consists of model legisla-
tive provisions and commentary, in line with the
UN drug control conventions.

By its design the Model Drug Law is a technical doc-
ument, so this ‘explainer’ aims to provide a more
accessible summary of the key elements. We have
broken these down into the following themes:

1. Decriminalisation and other alternatives to
conviction and punishment

2. Human rights obligations

3. Provisions for medical and scientific use of
drugs

4. Provisions for non-medical drug use
5. Socioeconomic aspects
6. Governance and coordination mechanisms.

This ‘explainer’ is one of two advocacy documents
related to the West Africa Model Drug Law — the
other focuses on how to use the Model Drug Law
as an advocacy tool.’

1. Decriminalisation and other
alternatives to conviction and
punishment

Reflecting the UN drug control conventions, most
activities which fall outside of the scope of au-
thorised medical and scientific use of drugs are
defined as offences in the Model Drug Law. These
include the possession, manufacture, cultivation
and production of these ‘controlled’ substances,
as well as their precursors and related equipment
and materials, the laundering of drug trafficking
proceeds, and incitement to violate laws and to
unauthorised use. In line with the UN drug con-
trol conventions, the Model Drug Law notes that
all these activities amount to criminal offences,
except for the following:




e Possession, cultivation, purchase, transporta-
tion, and production for personal use

e Provision of harm reduction and drug treat-
ment services, including the possession of
drug use equipment

¢ Provision of factual information on a drug and
its uses, or expression of an opinion on drug
policy or reform.

All three UN drug conventions include specific
provisions for “alternatives to conviction or pun-
ishment” in certain circumstances.® Over the past
decade, numerous UN agencies® and regional
bodies,'? including the World Health Organization
(WHO), UNAIDS and many others have found that
criminalising drug use and possession for person-
al use is a serious impediment to the realisation
of the right to health. Building on this, the Model
Drug Law includes calls to decriminalise drug use
and related activities (possession, cultivation and
production for personal use, as well as posses-
sion of drug use equipment). This means that no
sanctions are required for these acts.

In addition, the Model Drug Law recommends the
provision of non-custodial measures!! for low-lev-
el offences. Alternative sanctions can take forms
such as verbal sanctions (i.e., warnings), fines,
community service, house arrest and others. An
order for drug treatment can also be issued as an
alternative to conviction or punishment — but only
if the individual consents and has been assessed
(again, with consent) by a health professional as
being dependent on drugs. It is important to note
that only about one in eight people who use drugs
are dependent and may benefit from some form of
treatment and other health and social support.*?

The Model Drug Law also includes a provision
for the creation of a national working group of
experts advising the government on the effec-
tive use of such alternative sanctions (‘Working
Group on Alternative Sanctions’).

2. Human rights obligations

The Model Drug Law emphasises the importance
of human rights and public health as guiding princi-
ples for a drug law, including the right to health (see
section 3 and 4). Crucially, the Model Drug Law is
based on the principle that all practices of search,
seizure, arrests and detention that take place in

relation to drug laws must comply with national
law and respect the dignity of the person and the
right to privacy. Drug laws should protect society
from arbitrary, discriminatory and/or abusive law
enforcement practices — such as unjustified pre-tri-
al detention, extortion and violence®® — and should
provide mechanisms for complaints and respons-
es. Below are several key provisions recommended
in the Model Drug Law in this regard.

Regarding search, seizure and arrest:

e Searches can only occur if there is a reasona-
ble ground of suspicion.

e Searches must be conducted in a manner con-
sistent with the inherent dignity of the person
and right to privacy. They must be conducted
by a person of the same sex as the person be-
ing searched.

e Arrests and detention can only occur if there
are reasonable grounds to do so and should
be carried out in full compliance with the law.

e Officers have to wear identification, inform
the arrestee about the arrest, and ensure that
any use of force is proportionate.

e If a person whose drugs have been seized
can provide a medical prescription for the
concerned drugs, the person shall have their
property returned to them.

e People under arrest have the right to be free
from torture, to information, to access a law-
yer, to medical assistance and humane and hy-
gienic conditions, to freely access complaints
and oversight mechanisms, and many more.**

e There should be regulations governing police
training (including for the medical needs of
people who use drugs), oversight, accounta-
bility, and record keeping.

Regarding trial and sentencing:

e Pre-trial detention should be used as a last re-
sort, and policies and regulations for it should
be regularly reviewed in line with the Luanda
Guidelines.”™ Detained people have the right
to undergo trial within a reasonable time.

e The Model Drug Law states that the burden
of proof is on the prosecution for all activ-
ities defined as offences in the drug law.
This means that the presumption of inno-
cence applies to all persons regardless of
their charges.



e A national drug law should also outline the
process by which prosecutions are made, in-
cluding how a seized drug is identified and
tested.

¢ No mandatory sentences, especially minimum
sentences, may be imposed.16Sentencing
must be carried out in a consistent and trans-
parent manner.

e Sentencing must be proportionate, and com-
ply with sentencing guidelines defined by the
drug law,17 taking into account factors such as
seriousness of offence and personal mitigat-
ing factors.® Alternatives to conviction and/or
punishment should be made available.

3. Provisions for medical and
scientific use of drugs

The Model Drug Law emphasises that each coun-
try’s national drug laws should contain provisions
clarifying their objectives — notably to facilitate
the use of controlled drugs for medical and sci-
entific purposes, while limiting uses outside this
scope. The stated objectives of a national drug
law should be in line with human rights and pub-
lic health principles.

The commentary to the Model Drug Law identi-
fies, as an outcome indicator for health, ‘better
management of pain relief and palliative care
through improved access to essential medicines;
and increased training for healthcare workers
on the use of controlled medicines.’*?

The UN drug control system has long been crit-
icised for putting more emphasis on diversion,
prevention, and punishment, rather than on
ensuring access and availability.?® The Mod-
el Drug Law itself does not include concrete
provisions on the authorisation of the use of
controlled substances for medical and scientif-
ic purposes — as the formulation of such provi-
sions depends on the health care systems and
resources of each country, and should be de-
tailed outside of a country’s drug law. However,
the Model Drug Law does note how criminalisa-
tion and punitive approaches have undermined
access to controlled medicines, including for
drug treatment, such as opioid agonist therapy.

In this regard, several key provisions are worth
highlighting:

e Ensure that the country’s national list of es-
sential medicines includes controlled drugs
— such as methadone, buprenorphine and
morphine.

e Sanctions for the diversion of medicines should
not discourage healthcare workers from pre-
scribing controlled medicines when necessary.

e Controlled drugs seized by police must be re-
turned to the person if they present the rele-
vant prescription to the relevant authority.

e A commission on improving access to con-
trolled medicines should be created, which
would be tasked with removing unnecessary
sanctions and barriers to drug prescription, re-
viewing and updating essential medicine lists,
increasing training and ensuring that prescrip-
tions can be done at all appropriate levels of
care, and developing harm reduction services,
amongst many others.?

With regard to essential lists of medicines, the
Model Drug Law refers to the WHOQO’s guide-
lines to ‘adopt and implement a national public
health strategy and plan of action and ensure
access to medicines’.?> However, updating es-
sential lists of medicines alone is not enough.
The Model Drug Law shows that other obstacles
may remain when it comes to access to essential
medicines like morphine. These include admin-
istrative burdens, unequal geographic coverage
(which corresponds to issues such as low availa-
bility of doctors in rural areas, for example), and
policies restricting morphine dispensation to
only hospitals.?

The Model Drug Law also notes the importance
of the following:

e The national drug law should include provi-
sions — depending on the country’s financial
resources and health care system — for the au-
thorised supply of controlled drugs for med-
ical and scientific purposes, including drug
treatment.

e The national drug law should include provi-
sions for authorised cultivation of cannabis
and opium for medical purposes, in line with
specific sections of the conventions, such as
the requirement for governments to form a
dedicated national agency, and to produce es-
timates of licit use and production.*



4. Provisions for non-medical
drug use

People who inject drugs are at 35 times greater
risk of acquiring HIV infection than people who
do not inject drugs. The median HIV prevalence
among countries that reported these data in
Western and Central Africa was 3.9% among peo-
ple who inject drugs. The prevalence of hepatitis
Cis also very high among people who inject drugs
inthe region.?> This is a result of the ongoing crim-
inalisation of people who use drugs and lack of
access to harm reduction and drug dependence
treatment services.

As noted above, the Model Drug Law states that
activities (including the possession, cultivation,
production, purchase and transportation of con-
trolled drugs) for the purpose of personal use
should not be criminalised — nor should they
serve as a lawful ground for suspicion, searches
or seizures by police officers.?®

Crucially, the Model Drug Law recommends the
inclusion of indicative thresholds that can be
used to decide what is considered as ‘person-
al use?” — to be annexed alongside ‘sentencing
guidelines’. Both elements are crucial parts of an
effective national drug law. They serve as tools to
ensure that drug use and possession for personal
use are decriminalised, and to ensure that in the
case of supply offences, sentencing is carried out
proportionally and includes alternative sanctions
whenever possible.

The Model Drug Law recommends that an effec-
tive national drug law should also include the fol-
lowing key provisions:

e Definitions of ‘personal use’, notably: ‘the
sole use of the person in possession of the
controlled drug’, or ‘the collective and volun-
tary consumption of the controlled drug by a
group of adult persons, all known personally
to the person in possession of the controlled
drug, where the person in possession of the
controlled drug does not stand to gain finan-
cially from the collective consumption’.?®

e Possession of equipment and materials (such
as needles, syringes and other paraphernalia)
should never amount to a criminal offence,
and should therefore never be grounds for

suspicion, searches, seizures or arrests. Crim-
inalising these activities has been demon-
strated to undermine harm reduction service
provision and uptake, and to have a damaging
impact on public health.?®

e Drug treatment must not be coerced and
should be evidence-based, and in line with
minimum standards for drug dependence
treatment®® as well as the right to health.3!

¢ In line with the right to health, the state must
ensure access to harm reduction materials and
drug treatment for people who need them.

5. Socioeconomic aspects

The Model Drug Law acknowledges the impor-
tance of considering socioeconomic conditions
in law enforcement decisions and actions. As
mentioned above, alternatives to conviction and
punishment should be considered, especially for
low-level offences (such as those tied to a per-
son’s personal drug use). Socioeconomic aspects
should also be taken into account throughout all
prosecution and sentencing stages. For example,
when a drug-related offence is motivated by eco-
nomic necessity and survival (as opposed to large
financial gain), or is committed under coercion
and/or manipulation, this offence should lead to
lower forms of sanctions.

The Model Drug Law also highlights the need
to address and respond to the disproportionate
impact of drug policing and law enforcement on
poor and vulnerable populations, including small-
scale farmers and others who have little to no ac-
cess to alternative livelihoods. In this regard, the
Model Drug Law recommends the formation of
a working group on alternative, sustainable and
acceptable livelihoods for cannabis farmers. Such
a group should advise the government on key
issues such as the licensing of cannabis cultiva-
tion for medical or industrial purposes, and may
be extended to farmers of other crops used for
illegal drug production. The Model Drug Law also
highlights the possibility for countries to follow
international guidelines to separate industrial
cannabis (‘hemp’) from other cannabis varieties
controlled by the conventions.??

It is important to note that the Model Drug Law
does not include any provisions on drug crop



eradication — because of the well-evidenced
negative impacts of such measures on the envi-
ronment, health, rights and livelihoods. Further-
more, the Model Drug Law notes that such meas-
ures ultimately have little impact on drug supply
and availability.

6. Governance and
coordination mechanisms

As mentioned above, the Model Drug Law con-
tains specific provisions for the formation of
three key working groups and/or commissions,
focused on:

* alternative sanctions
e improving access to controlled medicines

e alternative, sustainable and acceptable liveli-
hoods for cannabis farmers.

Crucially, the Model Drug Law also includes a spe-
cific provision for an ‘Inter-Ministerial Coordina-
tion Mechanism’ to monitor drug control from a
health and human rights perspective, in line with
the 2016 UN General Assembly Special Session
(UNGASS) on drugs, and various UN recommen-
dations on inter-agency cooperation to improve
access to controlled medicines.® This provision
assigns these mechanisms with the follow tasks:

¢ To ensure drug control measures are designed
from a health and human rights perspective

e To facilitate inter-ministerial meetings for the
national drug strategy, and to stimulate a co-
ordinated approach across sectors and insti-
tutions

¢ To include civil society

¢ To oversee the aforementioned working groups

e To collect data in support evidence-based pol-
icymaking

e To participate in international decision-making

processes such as the UN Commission on
Narcotic Drugs.
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No. 14 (2000), The Right to the Highest Attainable Standard of Health
(Article 12 of the International Covenant on Economic, Social and
Cultural Rights), Paragraph 8 http://data.unaids.org/publications/
external-documents/ecosoc_cescr-gcl4_en.pdf

Page 9 of the Model Drug Law states, ‘Article 28 of the 1961 Conven-
tion provides that the international drug conventions do “not apply
to the cultivation of the cannabis plant exclusively for industrial
purposes (fibre and seed) or horticultural purposes”

See page 7 and 8 of the Model Drug Law, and see: UNODC (2016),
Outcome Document of the 2016 United Nations General Assembly
Special Session on the World Drug Problem, United Nations; Interna-
tional Narcotics Control Board (2016), Availability of Internationally
Controlled Drugs: Ensuring Adequate Access for Medical and Scientif-
ic Purposes. Indispensable, Adequately Available and Not Unduly Re-
stricted, E/INCB/2015/1/ Supp.1, https://www.incb.org/documents/
Publications/AnnualReports/AR2015/English/Supplement-AR15_
availability_English.pdf; World Health Organization (2011), Ensuring
Balance in National Policies on Controlled Substances: Guidance for
Availability and Accessibility of Controlled Medicines, https://apps.
who.int/iris/handle/10665/44519
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About this Briefing Paper

By its design the Model Drug Law for West
Africaisatechnical document. This ‘explainer’
aims to provide a more accessible summary
of the key elements of the Model Drug Law.
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a global network of NGOs that come together to
promote drug policies that advance social justice
and human rights. IDPC’s mission is to amplify and
strengthen a diverse global movement to repair the
harms caused by punitive drug policies, and to pro-
mote just responses.
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